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I. Introduction 
 

This guide provides information about the general estate planning process and the basic estate 
planning documents.  This guide is intended to provide you with a basic understanding of the 
estate planning process and the documents involved so that you are more able to meaningfully 
participate in the development of your estate plan and understand the basic considerations with 
the different documents involved.  You will be more able to craft and customize your estate plan 
to achieve your personal goals by having a general understanding of the process and the 
documents.   
 
This is a general guide which is not state specific.  It provides information that is generally the 
same in the jurisdictions we practice.  We have a state specific guide for the states that we are 
licensed to practice, including the District of Columbia, Illinois, Maryland, Michigan, New York, 
and Virginia. 
 
This guide briefly mentions estate taxes, but does not go into planning for estate taxes.  Estate 
and gift tax planning is covered in our Estate and Gift Tax and Advanced Planning Techniques 
Guide. 
 
This guide also does not discuss aspects of international estate planning.  International estate 
planning is covered in our Basics of International Estate Planning Guide. 
 
II. Estate Planning 
 
Estate planning should be approached in the same manner that other important life decisions are 
approached.  We spend our lives working hard to earn enough money and property to make the 
lives of our children and spouses happier, wealthier, and more secure.  It is difficult to think 
about death or disability, but being proactive and establishing an estate plan is critical if you’re 
interests are to protect yourself and loved ones.  With a carefully prepared estate plan, you can 
move forward into the future with the confidence and peace of mind that come with knowing that 
you have taken the measures necessary to ensure that your loved ones are not subjected to 
unnecessary stress due to legal complications after you pass away.   
 
Estate planning provides for the orderly and systematic transfer of wealth to heirs and 
beneficiaries.  Proper estate planning will determine: 
 

• How and by whom your assets will be managed for your benefit during your lifetime in 
the event you ever become unable to manage your assets; 
 

• How and by whom your personal care will be managed and how health care decisions 
will be made during your lifetime if you become unable to care for yourself; 

 
• When and under what circumstances it makes sense to distribute your assets during your 

lifetime; 
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• How and to whom your assets will be distributed after your death.    
 
Understanding the estate planning process will enhance your ability to plan for retirement, 
provide for your family, minimize the risks associated with aging and disability, reduce the costs 
of estate administration and taxes, and dispose of assets in the manner you desire.   
 

(A) Estate Planning Goals 
 
There are several important goals associated with estate planning; some of the more common 
goals are discussed in this section.  It is important that in preparing your estate plan, that your 
estate plan is tailored to allow you to maintain your standard of living throughout your lifetime.  
A proper estate plan will ensure that the assets you have accumulated during your lifetime reach 
the individuals and organizations that you intend, in the manner in which you choose.  The estate 
plan will also allow you to designate who will be appointed to certain fiduciary roles; such as 
power of attorney, health care agent, trustee, and executor; both during your life and after your 
death.  The proper estate plan will guide your family’s future by providing for the transfer of 
your wealth to your heirs and beneficiaries in the manner you have planned.   
 
An estate plan will provide for the transfer of your wealth to your heirs and beneficiaries with 
minimum shrinkage from federal and state transfer taxes.1  An estate plan may also include asset 
protection considerations.  Planning for retirement plans is an important aspect of estate 
planning, as proper planning can result in favorable tax treatment and avoid disastrous results. 
 
The most important estate planning goals are the goals that are important to you.  A well 
designed estate plan will be customized according to your goals.   
 

(B) Steps to develop your customized estate plan 
 
You can ensure that your estate planning goals and your assets are distributed according to your 
wishes by following certain steps in the estate planning process.  First, it is important to 
determine the estate planning goals that are important to you including who and when you want 
your beneficiaries to receive your assets, and how you would like your beneficiaries to receive 
your assets.  Second, a list or inventory of all of your assets will determine whether you have a 
state or federal taxable estate and whether assets are properly titled, which will allow for the 
estate plan to be customized to achieve your specific goals.   
 
III. Planning for Incapacity 
 
A critical part of estate planning is appointing individuals, known as fiduciaries, to act on your 
behalf in the event you become incapacitated.  As medical advancements have increased life 
expectancy, many individuals live through periods of diminished capacity.  Thus, planning in 
advance and appointing the fiduciaries who will act for you in the event of incapacity to make 
medical and financial decisions is critical to the estate planning process.  Basic documents such 
                                                           
1 Certain States have no estate tax.  Virginia and Michigan have no estate tax.  Maryland, District of Columbia, 
Illinois, and New York have a State estate tax. 
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as a Durable Power of Attorney and Health Care Power of Attorney will provide a plan that will 
survive a disabling event and help ensure your security.   
 
 (A) Power of Attorney 
 
A power of attorney is a written document that authorizes one person to act on behalf of another 
for financial decisions.  The person giving the power of attorney is the principal and the person 
who is authorized to act on behalf of the principal is the attorney-in-fact or agent.   
 
A General Power of Attorney gives an attorney-in-fact, the authority to make financial 
transactions in your name.  A Durable Power of Attorney provides the attorney-in-fact with the 
authority to make financial decisions that lasts beyond any disability or incompetence you may 
suffer.  A Durable Power of Attorney will be useful if you ever become temporarily or 
permanently incapacitated and unable to handle some or all of your business and personal affairs.   
 
Signing a power of attorney does not mean you will lose the right to take care of your own 
affairs and make your own decisions.  As long as you are competent, the attorney-in-fact should 
only act when directed by you.  However, that attorney-in-fact may legally act at any time unless 
it is a springing power of attorney.  All Powers of Attorney will terminate with the death of the 
principal.   
 
A Durable Power of Attorney may allow you to avoid the costly and complicated 
conservatorship2 procedure which is required when an individual becomes incapacitated for any 
reason.  It can also prevent difficulties involved with the management of your affairs while a 
conservatorship is pending and before the conservator is appointed by the court.   
 
A Durable Power of Attorney grants the attorney-in-fact enormous rights and powers so caution 
and great care should be used in appointing your attorney-in-fact.  The appointed attorney-in-fact 
could potentially abuse their powers to their financial gain.  While the attorney-in-fact could 
abuse their power, they are held to a fiduciary level of care in managing your affairs, meaning 
they can be held liable for acting outside the scope of their duties to their financial gain.   
 
Despite the possibility of abuse by the attorney-in-fact, you should provide your attorney-in-fact 
with sufficient ability to carry out all routine financial transactions that may be required.  After 
all, the attorney-in-fact is a trusted individual that you have carefully selected to be able to act on 
your behalf, so the potential for abuse is probably minimal.  
 
 (B) Health Care Power of Attorney, Living Wills, and Burial Instructions 
 
Your attorney-in-fact under a Durable Power of Attorney cannot make health care decisions 
during your incapacity.  If you wish to have someone available to make health care decisions in 
the event of your incapacity or incompetency, you should execute a Health Care Power of 
Attorney.   
 
                                                           
2 In certain jurisdictions Conservatorship is called “Guardianship of the Property”. 
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In the event that you become incapacitated or incompetent, your health care agent will be able to 
make any medical decision that you could have made if competent.  It is important to understand 
that your health care agent’s authority is only valid during periods when you are temporarily or 
permanently incapacitated.   
 
A Living Will or Advance Medical Directive is generally either incorporated directly into the 
Health Care Power of Attorney or as a separate stand alone document, depending on 
jurisdiction.3  A Living Will provides written instructions that allow you to give explicit 
instructions about medical treatment to be administered when you are unable to make the 
decisions.  It allows you to guide your health care decisions for the future when you are unable to 
make decisions regarding your care.  
 
The Living Will preserves personal control and eases the decision-making burden on your 
family.  If you do not want any medical procedures that serve only to prolong but not prevent the 
dying process, you can so state in your Living Will. For example, if you are unable to breathe, 
the doctor is not required to connect you to a respirator. You may also state in your Living Will 
that you do not want a feeding tube if you are unable to swallow food.  
 
Depending on jurisdiction, you may be allowed to provide in a written document instructions on 
how you want your remains dealt with after your death.  This will provide you with the means to 
convey burial instructions. 
 
IV. Intestacy 
 
Death is inevitable, yet people often die without adequately providing for the disposition of their 
assets.  If you die without a Will or Intestate, the courts will take control of your estate and 
distribute your assets according to the intestacy laws of the state in which you are domiciled at 
the time of your death.  The statutes are designed to accomplish what the government thinks your 
estate plan should be, which probably does not provide for the distributions that you wish.  This 
becomes even more important for married couples if either have children from prior 
marriages/relationships.   
 
Another disadvantage, especially when you are single or your spouse predeceases you, is that the 
court will appoint a guardian for your minor children.  The court may not appoint an individual 
or individuals that you would have wanted to take responsibility for your children or feel would 
make decisions in the best interest of your children.  
 
Without a Will appointing an executor of your estate, the court will appoint an administrator of 
your estate.  This may be a relative if one is willing to serve, or the court will appoint an 
administrator of its choice.  Since the administrator is entitled to a fee, most people will find 
comfort in selecting someone they know and trust to oversee the administration of their estate. 
 

                                                           
3 The majority of states have a specific statute authorizing Living Wills, but certain states do not have such a 
statute. 
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Intestacy allows the courts to make many important decisions affecting the future of your family.  
Most would agree that they would like to make these important decisions that will have an 
immense impact on their family’s future instead of leaving the decisions in the hands of a court.   
 
V. Planning for Digital Assets 
 
The digital presence in our lives has grown exponentially and the issues involved in handling our 
digital assets and affairs has also grown dramatically.  The issues of what death means in the 
digital world has been with us for many years and presents many complex planning issues.  If 
you take the time to plan for your digital assets as part of your estate planning, you will make it 
significantly easier for your survivors and improve the chance that your wishes are followed.   
 
Conceptually, the same principles and considerations apply to planning for your digital assets 
during your incapacity or after your demise as do to your real-world assets.  Planning for digital 
assets can be complicated.  Most of us keep important papers, necessary information, and 
valuable assets in safe places.  This location is usually revealed to few trusted people that we 
hope survive us.  The same considerations apply to your digital assets, but making arrangements 
for digital assets can be significantly more complicated. 
 
Digital property is everywhere and what it constitutes is broad: e-mail, texts, social media posts, 
online accounts, videos, passwords, and IDs to access sites, data you may have on shopping, 
financial and other sites, electronic documents, online backups, photo collections, etc.  Digital 
property does not include your iTunes music collection, e-book reader books or movies you 
downloaded because only a license was purchased.  The license may last your entire life, but the 
licenses will typically expire when you die.   
 
There is no uniform rule or standard how each site or online provider will handle your data in the 
event of your death or incapacity.  You will have to read the Terms of Service for each site to see 
whether an executor, trustee, or other fiduciary may have access to the data, may memorialize 
your site, may remove it, or whether your site will terminate automatically after a given period of 
inactivity.   
 
A major issue with digital property is that it is often hidden from view.  It is likely that your 
loved ones have no idea of the extent of your digital property or where to find it.  It will be 
important for you to keep a detailed list of your digital property with access information, 
including user name, password, PIN, security questions and answers, and who has access or at 
least how to access all of your required login data.   
 
In planning for digital assets it will be important that you pick the right people to handle your 
digital assets and provide them with reasonable clear instructions as to your wishes.  Below is an 
approach to dealing with your digital assets now that you can revisit from time to time to provide 
a plan for your digital assets.   
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 (A) Inventory your Digital Assets 
 
As is done as part of your estate planning with your real world assets, you will want to help your 
fiduciaries and beneficiaries by creating an inventory of your digital assets.  The more detailed 
and accurate your inventory the easier your successors will be able to deal with your digital 
assets. 
 
As part of the inventory you should detail the following: 
 

• Hardware: You are likely to have digital assets and information stored on multiple 
desktop computers, laptops, USB flash drives, USB hard drives, back up CDs or DVDs, 
digital cameras, or iPods and other similar devises.   
 

• Software:  What programs do you use and what important information is stored on those 
software programs?  It is likely that during your incapacity or after your demise your 
fiduciary will need access to this information in order to keep your affairs in order. 

 
• File Storage:  The inventory should provide the main folders and places where you keep 

personal, financial, and similar files. 
 

• Online Accounts/Presence:  You should create a list of your website(s), blog(s), 
Facebook and other social media accounts, online backup sites, online sites where you 
store documents, photos or other files, and listservs, groups or other sites you belong to.  
You should list the sites where you have shopping and credit card information (Amazon), 
where you have online access to bank and investment accounts.   

 
(B) Provide for Access 

 
While you are often cautioned never to write down passwords and PIN numbers, if you do not 
write them down and keep them in a safe place where they can be found at an appropriate time, 
no one will be able to access your computers and accounts.  This only can cause frustration, 
delay and inconvenience, but can mean that your contacts around the country and world may not 
know about your demise until after your funeral which they may have wanted to attend. 
 
 (C) Provide Instructions 
 
You can provide instructions that you would like the followers of your blog posts or other 
accounts notified of your death.  You can also provide instructions as to whether you want 
certain sites to continue or to be closed upon your death.  Through your estate planning 
documents, you can provide the appropriate instructions of how you wish your digital assets to 
be handled upon your death or incapacity. 
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 (D) Estate Planning Documents and Digital Assets 
 
There are few state laws that deal with the handling of digital assets.  For the states that have 
laws, they are not comprehensive and are not consistent between jurisdictions.  This creates 
complex planning issues in dealing with your digital assets.  Even though the law is not well 
developed in this area, there is some ability to provide fiduciaries with authority to deal with 
your digital assets. 
 
For instance, your power of attorney, trust, or will can provide the appointed agent or executor 
with the authority to access, handle, and dispose of your digital property.  Also, to assist your 
agent or executor a digital assets memorandum can be created which would provide a detailed 
list of your digital assets along with access information.  Again, the law is not well developed in 
this area, so the legal effect of these provisions in estate planning documents and authority to 
provide access to online sites or accounts is not certain. 
 
VI. Planning with a Will 
 
One of the most common forms of estate planning instruments is the Will.  A Will is a legal 
document where you can name one or more persons to manage your estate and provide for the 
transfer of your property at death.   
 
The primary reason for making a Will is to provide written instructions on how your assets are to 
be distributed to your beneficiaries after your death.  A properly drafted Will accomplishes the 
following: 
 

• outlines how you wish to distribute your assets; 
 

• designates an executor who is responsible for taking inventory of your property, 
preserving your estate, paying creditors, administrative expenses, death taxes, and 
distributing your remaining assets to your beneficiaries;  
 

• nominates the appointment of guardians for minor children; and  
 

• establishes trusts to protect assets, if this is an objective of your estate plan. 
 
A Will controls the distribution of probate assets.  Non-probate assets, also referred to as Will 
Substitutes, pass outside the Will, and you should be aware of the impact of both. 
 
Probate assets are assets titled in your individual name that do not have a named beneficiary.  
Bank accounts, security accounts, or real estate titled solely in your name are examples of 
probate assets.   
 
Non-probate assets are those which transfer automatically to another person or designated 
beneficiary upon your death.  Examples of non-probate assets include:  
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• assets jointly held with your spouse or another with the right of survivorship;  
 

• beneficiaries of an insurance policy where the named beneficiary is other than your 
estate; 

 
• balances of retirement plans where the designated beneficiary is other than your estate; 

and  
 

• assets held in a Revocable Living Trust. 
 
When planning with a Will, it is important to keep in mind your non-probate assets and to check 
your beneficiary designations on life insurance and retirement plans to ensure your assets pass to 
your intended beneficiaries.  A common mistake is to update your Will but not to update your 
beneficiary designations, which could inadvertently leave assets to a former spouse or 
predeceased family members.   
 
VII. Estate Administration – Probate 
 
Estate administration or probate is the legal process of administering the estate of a deceased 
person by resolving claims and distributing the deceased person’s property under the Will or 
estate plan.   
 
The court in the county where you reside determines if you have a Will and whether it is valid to 
transfer your assets.  The court will also oversee the process of settling your estate.  The court 
will supervise the actions of your executor or administrator, will rule on the legitimacy of 
creditor claims against your estate, supervise the transfer of your remaining property to the 
beneficiaries named in your Will, or to your heirs if you died without a Will.  The court will also 
oversee a conservator’s use of any property which is left to minor children.   
 
Court supervision over the probate process will help ensure that the directions in your Will are 
carried out properly.  Depending on jurisdiction, the probate process generally takes as little as 6 
months or as long as several years.  If you’re Will is contested or if you own property in multiple 
states or countries, the probate administration can significantly increase in duration, which will 
delay the final distributions to your beneficiaries.  If the probate process takes a significant 
amount of time, the process can be devastating to a business held up in the probate 
administration.   
 
There are fees associated with the probate process that must be paid prior to assets being fully 
distributed to your heirs.  Administrative costs vary widely from state to state, but usually are 
estimated at 3% to 8% of an estate’s gross value.  Fees include executor’s fees, legal fees, filing 
fees, appraisal fees, publication fees, bond fees, and unexpected legal costs for Will contests or 
disputes, and real estate transactions.  If the size of the estate warrants, there will be an estate tax 
on your estate.  Estate taxes are assessed at the federal level and depending on the state, also at 
the state level.  Estate planning can reduce estate taxes and estate settlement costs.   
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VIII. Planning with a Trust 
 
 (A) Trusts - Generally 
 
A trust is created by an agreement under which there are three roles, grantor, trustee, and 
beneficiary.  You as grantor create the trust, provide the terms of the trust, and transfer assets to 
the trust. As grantor, you will select an individual to act as trustee, who holds and manages the 
assets under the terms of the trust agreement.  As grantor, you will also name the beneficiaries of 
the trust, which can include yourself, family members, charities, or anyone else you want.   
 
A trust is a legal arrangement through which you transfer assets to your trustee to manage and 
use for the benefit of your beneficiaries.  There are two main types of trust.  First, there are 
testamentary trusts, which are created through your Will and go into effect when you die.  
Second, living trusts, are trusts created during your lifetime. 
 
Trusts may be revocable or irrevocable, depending on its purpose.  If the trust is revocable, you 
retain complete control of your assets and can change the terms of the trust at any time.  If it is 
irrevocable, you give up certain rights to the assets transferred to the trust and have limited 
ability to change the trust terms.   
 
Trusts are an important estate planning tool which can provide asset protection, tax 
minimization, probate avoidance, as well as many other uses. 
 
 (B) Testamentary Trusts 
 
You can use your Will to establish testamentary trusts that will ensure that your assets are held, 
managed, and distributed in the manner which you determine.  You can direct the trustee of a 
testamentary trust to manage assets for the benefit of your family or other beneficiaries, and to 
distribute to the beneficiaries at specific times and in the manner you have set forth in your Will.  
Many are concerned with what will happen to their assets if their spouse remarries after their 
death, a testamentary trust can provide for your spouse during his or her life while preserving 
what remains in the trust at your spouse’s death for your children.  This will preclude the assets 
transferring to the new spouse or the new spouse’s family.  Also, if you are leaving assets to 
minor children, you will want to use a trust to ensure that they do not receive the funds until they 
reach a certain age or level of maturity, or dictate that funds are for certain purposes such as 
support, maintenance, health , and education.   
 
 (C) Revocable Living Trusts 
 
A Revocable Living Trust is a Will substitute.  It can provide for the management of your assets 
both during your lifetime and for the proper distribution upon your death.  You may change or 
revoke the terms of the trust at any time and may designate anyone you like as trustee.  This type 
of trust will be able to manage your assets and provide for your needs without court intervention.   
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A Revocable Living Trust generally offers several advantages over a Will.  The Revocable 
Living Trust will provide for the management of your assets during your lifetime, including upon 
disability.  The Revocable Living Trust will provide for continuity of management of your 
affairs after your death, control how and when assets are to be distributed, avoid the cost and 
delays of probate, ensure privacy in the handling of your affairs, and reduce expenses when 
properly designed.   
 
A Revocable Living Trust can be prepared in conjunction with a pour-over Will to ensure that 
upon your death any assets remaining in your name and left accidentally outside your trust, will 
be transferred into your Revocable Living Trust for the distribution to your designated 
beneficiaries in accordance with your wishes as expressed in the trust agreement. 
 
 (D) How a Revocable Living Trust Works 
 
When you create a Revocable Living Trust, you will transfer title of your assets (stocks, bonds, 
real estate, bank accounts, etc.), with certain exceptions, to the trust.  You will name yourself as 
trustee of the Revocable Living Trust and also the initial beneficiary.  This allows you to retain 
complete control of trust assets.  You will transact with the assets held in the trust as you do now. 
 
One of the primary benefits of the Revocable Living Trust is that upon your death, the assets 
held in your trust are not subject to probate.  Whoever you have named as successor trustee will 
immediately gain control of your assets to distribute the assets according to the instructions that 
you have provided in the trust agreement.  Your estate planning wishes will remain private 
unlike with a Will where it is on file with the court for the public to view.  The trustee will also 
be able to ensure continuity of asset management during your lifetime for any period in which 
you are unable to manage your trust due to incapacity.   
 
Having your assets held in a Revocable Living Trust can significantly reduce the risk that a 
conservatorship proceeding will become necessary in the event of your incapacity.  The 
Revocable Living Trust can provide the trustee with detailed instructions of how you would like 
your assets managed during your disability. 
 
Revocable Living Trusts are less likely to be subject to attack.  Unlike a Will that is required to 
go through a court probate proceeding, a disgruntled heir who wants to contest your Revocable 
Living Trust will have to commence an action in court, which will reduce the chance of a 
contest.   
 
Revocable Living Trusts generally cost less to administer and have benefits that are not achieved 
through a Will.  A Revocable Living Trust provides for privacy of your affairs, avoids estate 
administration in multiple jurisdictions if you have property in more than one state or country, 
allows for uninterrupted management of your assets, and avoids certain probate expenses and 
administrative delays. 


